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Impeachment in Classical Athens
Eisangelia was a public procedure, which could be brought to court by any Athenian citizen who wished to support the interests of the city (ho boulomenos) against serious offenders. Eisangelia could initiate in the first stage either in front of the Boule or in front of the Assembly, and in the second stage it was brought to the court. The Boule had the power to inflict a fine up to 500 drachmas, so in those cases that the punishment would exceed this amount the case should be heard at the court. The Assembly, respectively, after accepting the charge of the eisangelia, was referring the case to the heliastic court. Eisangelia was used for crimes committed by officers (either generals who had betrayed the Athenian forces or rhetores who deceived the Athenian demos after bribery), but also for the overthrow of the democracy, of which any citizen could be accused.


Eisangelia could initiate any period within a year without any time limitation, a fact that was facilitating the prosecutions against officers, particularly if the prosecutors did not wish to wait until the end of their office, when they would officially give account for their administration in their euthyna. Moreover, eisangelia was not subject, as other public procedures were, to the time limitation of five years, a fact shown in Leokrates’ case, which was brought to court by Lykurgus in 330 B.C., eight years after the alleged act from treason to flee away from Athens immediately after the Athenian defeat at the battle in Chaironeia (338 B.C).


In an eisangelia case the prosecutor did not risk a fine, in contrast to the other public cases (graphai), in which he was subject to the fine of 1,000 drachmas if he failed to secure the one fifth of the jurors’ votes. At some point, however, between 333 and 330 BC, the law changed and adjusted the procedure of eisangelia to the conditions authorised for all other public procedures; consequently, it was prescribed that if the prosecutor of an eisangelia case had to win over the one fifth of the jurors’ votes otherwise he should be fined to 1,000 drachmas.  

1. The impeachment law – the eisangeltikos nomos

The law concerning the eisangelia, the so-called eisangeltikos nomos was most probably introduced after 336 and before 330 BC, since it is already cited in Euxenippus’ trial by Hypereides, which is dated after 330 BC.
 Various dates have been suggested by scholars, as for example 411/10 immediately after the fall of the Four Hundred, 403 after the restoration of the democracy and in connection with the republication of all Athenian laws, after 336 when Eucrates’ law on treason and eisangelia was introduced.
 As will be shown, the eisangeltikos nomos was based and combined all preceding decrees and laws on eisangelia used by then, and extended to cases of treason in the second half of the fourth century BC; therefore, a later date toward the last quarter of the fourth century would seem more likely.


The specific law validated for eisangelia cases, dealing with crimes against the constitution, actually replaced all preceding legislation on tyranny and overthrow of the democracy, which dates back to Drakon’s time.
 Drakon’s law was later completed in 406 BC with Demophantos’ decree, as has been preserved in Andokides On the Mysteries (1.96-98) HANDOUT 1:
[96] ... ἐάν τις δημοκρατίαν καταλύῃ τὴν Ἀθήνησιν, ἢ ἀρχήν τινα ἄρχῃ καταλελυμένης τῆς δημοκρατίας, πολέμιος ἔστω

 HYPERLINK "http://www.perseus.tufts.edu/hopper/morph?l=*%29aqhnai%2Fwn&la=greek&can=*%29aqhnai%2Fwn0&prior=e%29/stw" \t "morph" Ἀθηναίων καὶ νηποινεὶ τεθνάτω, καὶ τὰ χρήματα αὐτοῦ δημόσια ἔστω, καὶ τῆς θεοῦ τὸ ἐπιδέκατον:” [97] “ὁ δὲ ἀποκτείνας τὸν ταῦτα ποιήσαντα καὶ ὁ συμβουλεύσας ὅσιος ἔστω καὶ εὐαγής. ὀμόσαι δ᾽ Ἀθηναίους ἅπαντας καθ᾽ ἱερῶν τελείων, κατὰ φυλὰς καὶ κατὰ δήμους, ἀποκτενεῖν τὸν ταῦτα ποιήσαντα. ὁ δὲ ὅρκος ἔστω ὅδε: “κτενῶ καὶ λόγῳ καὶ ἔργῳ καὶ ψήφῳ καὶ τῇ ἐμαυτοῦ χειρί, ἂν δυνατὸς ὦ, ὃς ἂν καταλύσῃ τὴν δημοκρατίαν τὴν Ἀθήνησι, καὶ ἐάν τις ἄρξῃ τιν᾽ ἀρχὴν καταλελυμένης τῆς δημοκρατίας τὸ λοιπόν, καὶ ἐάν τις τυραννεῖν ἐπαναστῇ ἢ τὸν τύραννον συγκαταστήσῃ: καὶ ἐάν τις ἄλλος ἀποκτείνῃ, ὅσιον αὐτὸν νομιῶ εἶναι καὶ πρὸς θεῶν καὶ δαιμόνων, ὡς πολέμιον κτείναντα τὸν Ἀθηναίων, καὶ τὰ κτήματα τοῦ ἀποθανόντος πάντα ἀποδόμενος ἀποδώσω τὰ ἡμίσεα τῷ ἀποκτείναντι, καὶ οὐκ ἀποστερήσω οὐδέν.” ” [98] ... ταῦτα δὲ ὀμοσάντων Ἀθηναῖοι πάντες καθ᾽ ἱερῶν τελείων, τὸν νόμιμον ὅρκον, πρὸ Διονυσίων: καὶ ἐπεύχεσθαι εὐορκοῦντι μὲν εἶναι πολλὰ καὶ ἀγαθά, ἐπιορκοῦντι δ᾽ ἐξώλη αὐτὸν εἶναι καὶ γένος.” 

[96] ... If anyone shall suppress the democracy at Athens or hold public office after its suppression, he shall become a public enemy and be slain with impunity; his goods shall be confiscated and a tithe given to the Goddess.” 

[97] “No sin shall he commit, no defilement shall he suffer who slays such an one or who conspires to slay him. And all the Athenians shall take oath by tribes and by demes over a sacrifice without blemish to slay such an one. And this shall be the oath: “If it be in my power, I will slay by word and by deed, by my vote and by my hand, whosoever shall suppress the democracy at Athens, whosoever shall hold any public office after its suppression, and whosoever shall attempt to become tyrant or shall help to install a tyrant. And if another shall slay such an one, I will deem him to be without sin in the eyes of the gods and powers above, as having slain a public enemy. And I will sell all the goods of the slain and will give over one half to the slayer, and will withhold nothing from him.” [98] ... All the Athenians shall take this oath over a sacrifice without blemish, as the law enjoins, before the Dionysia. And they shall pray that he who observes this oath may be blessed abundantly: but that he who observes it not may perish from the earth, both he and his house.”                                                                          (trans. Loeb)
The law is datable to the first prytany of 410/09; it was thus passed soon after the restoration of the democracy in 410 from the regime of the Four Hundred, and was intended to ensure that the democratic constitution was not overthrown again.
 The text quoted in Andocides’ speech reaffirms an ancient law, which most probably had not been invoked in order to prevent from the tyranny of the Four Hundred in 411 and therefore required the Athenians to take an oath so that they should observe it. The term τυραννεῖν in the text of the oath indicates that Demophantos may have taken from an outdated reference to tyranny from a previous law, but it could simply have derived from the common accusation of tyranny widely mentioned in the late fifth century.
 The wording of the oath’s text is reminiscent of the law quoted in Ath. Pol. 16.10 HANDOUT 2: 
ἐάν τινες τυραννεῖν ἐπανιστῶνται [ἐπὶ τυραννίδι] ἢ συγκαθιστῇ τὴν τυραννίδα, ἄτιμον εἶναι καὶ αὐτὸν καὶ γένος 

‘if any persons rise in insurrection in order to govern tyrannically, or if any person assists in establishing the tyranny, he himself and his family shall be disfranchised 
This is the law attributed to Drakon. Ostwald takes the view that the law quoted in Demophantos’ decree and which allegedly replaced Drakon’s law was in its turn superseded in or soon after 403 by the law quoted by Hyperides 4.7-8. 

However, the stele upon which Demophantos’ decree was inscribed still existed in the fourth century B.C. and to this stele Demosthenes refers in his speech, Against Leptines 20.159, which was delivered in 355/4 BC) HANDOUT 3: 

[159] … ἀλλ᾽ ἀναμνησθέντες τῶν … καὶ τῆς Δημοφάντου στήλης περὶ ἧς εἶπε Φορμίων, ἐν ᾗ γέγραπται καὶ ὀμώμοται, ἄν τις ἀμύνων τι πάθῃ τῇ δημοκρατίᾳ, τὰς αὐτὰς δώσειν δωρειὰς ἅσπερ Ἁρμοδίῳ καὶ Ἀριστογείτονι, καταψηφίσασθε τοῦ νόμου...

[159] … Rather, … remembering the inscription of Demophantos, already referred to by Phormio, on which it stands written and confirmed by oath that whoso shall suffer in defence of the democracy shall receive the same reward as Harmodius and Aristogiton, vote for the repeal of this law… (trans. Loeb)
Demosthenes mentions both the inscription and the oath concerning the gratitude owed to anyone who would rather suffer in order to protect the constitution. It appears that the Athenians were committed to the oath prescribed by Demophantos’ decree and recognized the guard of the democracy as a benefactor of the city. 
Lykourgos also refers Demophantos’ decree prescribing that a person aspiring the tyranny or attempting to overthrow the constitution or betray the city should be put to death (Against Leokrates 1.124-125) HANDOUT 4:
[124] οὐ μὴν ἀλλ᾽ ἔτι βούλομαι τῆς στήλης ἀκοῦσαι ὑμᾶς τῆς ἐν τῷ βουλευτηρίῳ περὶ τῶν προδοτῶν καὶ τῶν τὸν δῆμον καταλυόντων: [… 125] ἐψηφίσαντο γὰρ καὶ ὤμοσαν, ἐάν τις τυραννίδι ἐπιτιθῆται ἢ τὴν πόλιν προδιδῷ ἢ τὸν δῆμον καταλύῃ, τὸν αἰσθανόμενον καθαρὸν εἶναι ἀποκτείναντα, …

[124] Nevertheless I want also to remind you of the pillar in the Council Chamber which commemorates traitors and enemies of democracy. …

[125] For they established it by decree and oath that anyone who found a person aspiring to tyranny or attempting to betray the city or overthrow the democracy should be guiltless if he killed him.                           (trans. Loeb)
Lykourgos refers to the decree and the oath taken and for his own purpose stresses the punishment of a traitor, which is death and immunity for the citizen who would dare to kill the traitor. Given that Lykourgos attempts to demonstrate that Leokrates is a traitor to his city by deserting it at a difficult time, immediately after the defeat at Chaironeia, the reference to this specific term of the decree is meant to justify not only Leokrates’ guilt but also his punishment with condemnation to death.

Demophantos’ decree more probably remained unannulled and had obviously preserved the spirit of the original decree by Drakon in the fourth century BC. 
Eucrates’ law, which was introduced in 336 BC, had prohibited Areopagites from holding office or sitting in council in the event of the democracy being overthrown. It reflected the anti-tyrannical motive of the Athenians due to their fear of Phillip and the Macedonian superiority in general. Both in Demophantos’ and in Eucrates’ law it is made clear that the rebel who attempts to overthrow the democracy or impose tyranny loses all right to the protection of the law and may be killed with impunity.
Lykourgos in his case against Leokrates prefers to cite Demophantos’ decree rather than Eucrates’ law, even though the latter had been introduced only a few years before Leokrates’ trial. He may have deliberately avoided mentioning this law, since it indirectly involved the restriction of the Areopagos’ arbitrariness, against which the jurors were obviously prejudiced. According to Lykourgos (1.52-54), the Boule of the Areopagos had seized and executed men who had fled from their country after the battle of Chaironeia and had abandoned it to the enemy; as an example and precedent to Leocrates’ case, he mentions Autolycus’ case, a member of the Areopagos who had been prosecuted by Lykourgos for treason and desertion of his city because he had sent his wife and children away from the city of Athens, and was subsequently put to death. Areopagos’ action after the defeat in Chaironeia and exercise of power was undemocratic. The Areopagos’ executions were a punishment beyond its jurisdiction, which occasioned the people’s outrage both at the time and even at its mention in 330 BC at Leokrates’ trial.
 
The law concerning the eisangelia, the so-called eisangeltikos nomos, prescribed that the specific procedure could be used for the prosecution of serious crimes against the citizen group, including conspiracy against the constitution and treason, which could both put the city’s defence in danger. The eisangeltikos nomos is cited in Hypereides In Euxenippos (4.7-8), which was delivered within 330-324 BC HANDOUT 5:

[7] ὑπὲρ τίνων οὖν οἴεσθε δεῖν τὰς εἰσαγγελίας γίγνεσθαι; τοῦτ᾽ ἤδη καθ᾽ ἕκαστον ἐν τῷ νόμῳ ἐγράψατε, ἵνα μὴ ἀγνοῇ μηδείς: ‘ἐάν τις,’ φησί, ‘τὸν δῆμον τὸν Ἀθηναίων καταλύῃ:’ — εἰκότως, ὦ ἄνδρες δικασταί: ἡ γὰρ τοιαύτη αἰτία οὐ παραδέχεται σκῆψιν οὐδεμίαν οὐδενὸς οὐδ᾽ ὑπωμοσίαν, ἀλλὰ τὴν ταχίστην αὐτὴν δεῖ εἶναι ἐν τῷ δικαστηρίῳ: — []8 ἢ ‘συνίῃ ποι ἐπὶ καταλύσει τοῦ δήμου ἢ ἑταιρικὸν συναγάγῃ, ἢ ἐάν τις πόλιν τινὰ προδῷ ἢ ναῦς ἢ πεζὴν ἢ ναυτικὴν στρατιάν, ἢ ῥήτωρ ὢν μὴ λέγῃ τὰ ἄριστα τῷ δήμῳ τῷ Ἀθηναίων χρήματα λαμβάνων’: τὰ μὲν ἄνω τοῦ νόμου κατὰ πάντων τῶν πολιτῶν γράψαντες (ἐκ πάντων γὰρ καὶ τἀδικήματα ταῦτα γένοιτ᾽ ἄν, τὸ δὲ τελευταῖον τοῦ νόμου κατ᾽ αὐτῶν τῶν ῥητόρων, παρ᾽ οἷς ἔστιν καὶ τὸ γράφειν τὰ ψηφίσματα).

[7] In what cases then do you think impeachments should be used? Your answer has already been embodied in detail in the law, so as to leave no room for doubt. “If any person,” it says, “seeks to overthrow the democracy of the Athenians.” Naturally, gentlemen of the jury; for a charge like that admits of no excuse from anyone nor of an oath for postponement. It should come directly into court. 

[8] “Or if he attends a meeting in any place with intent to undermine the democracy, or forms a political society; or if anyone betrays a city, or ships, or any land, or naval force, or being an orator, makes speeches contrary to the interests of the Athenian people, receiving bribes.” The opening provisions of the law were made applicable by you to the entire citizen body, since those are offences which anyone might commit; but the latter part is directed against the orators themselves, in whose hands the proposing of measures rests. (trans. Loeb)

As becomes clear the offences subject to the eisangelia were the following:

1. Attempt to overthrow the democracy or conspiracy against the constitution

2. Treason

3. Bribery of the rhetores
4. Deceiving the demos by giving false promises

5. Offences relevant to treason, such as damage of naval facilities or trading, arson of public buildings or documents and acts of sacrilege
The eisangeltikos nomos continues the preceding legislation on the offences liable to an eisangelia case but presents some differences from it as well as a few additional terms. It is striking that the law does not mention the term ‘tyranny’ but only refers to the overthrow of the democracy or the conspiracy against the constitution. Furthermore, there is no reference to the immunity granted to anyone who might kill a traitor to the constitution. Perhaps, this term of the previous laws on eisangelia was no longer valid and the Athenians required that those citizens who were regarded guilty of treason or threat against the constitution should be tried in court. As to the supplementary terms, it appears that the Athenians had included the offences of bribery of the rhetores and more specified crimes connected to treason and involved damage of the navy, the cavalry, the city and other sacrilegious acts. 
The legislation on the eisangelia cases had obviously extended the scope of offences; this fact may have derived from the need to cover further offences in this type of procedure due to its efficiency against offenders or even for the privileges granted to the prosecutor. As will be shown, in the latter part of the fourth century the eisangelia had been used for a variety of cases aiming to secure the condemnation of the accused to death.
2. Lykourgos as a prosecutor in eisangelia cases

Lykurgos profitably administered the finances of the city and accomplished to increase the annual public revenues to an average of 1,200 talents a year over a twelve-year period. Among other measures he took to that end, he collected additional income for the public treasure through his active participation in a series of public cases for which he stood as prosecutor at court. As Plutarch mentions (438d), Lykourgos accused and had several persons convicted as guilty, and even condemned them to death:

‘This Lykourgos also was used frequently to plead on religious matters; and accused Autolycus the Areopagite, Lysicles the general, Demades the son of Demeas, Menesaechmus, and many others, all whom he caused to be condemned as guilty. Diphilus also was called in question by him, for impairing and diminishing the props of the metal mines, and unjustly making himself rich therefrom; and he caused him to be condemned to die, according to the provision made by the laws in that case. He gave out of his own funds fifty drachmas to every citizen, the sum total of which donation amounted to one hundred and sixty talents.’

According to Pseudo-Plutarch, Lykurgus’ successful prosecution against Diphilus contributed to the amount of 160 talents for the treasure. In such a forensic context, as will be shown, Lykurgus played a significant role to the use of the eisangelia procedure against malefactors, based on a wide range of charges not explicitly included in the relevant law, the eisangeltikos nomos. 

2.1 Eisangelia against Autolykos for treason (338 BC)

Lykourgos actively participated in a series of prosecutions with an eisangelia either as a prosecutor himself or as a synegoros for the prosecutor. As has been stated above, a decree had passed after the battle at Chaironeia, according to which the Boule of the Areopagos could impose the death penalty upon anyone who would attempt to flee away from Athens. As can be seen in the following passage, which demonstrates the evidence for the conviction of Autolykos, this kind of power was obviously exercised by the Areopagos (Lyk. 1.52-54) HANDOUT 6: 

[[52] σκέψασθε δ᾽, ὦ ἄνδρες, ὅτι οὐδ᾽ ἐν ὑμῖν ἐστιν ἀποψηφίσασθαι Λεωκράτους τουτουί, τὰ δίκαια ποιοῦσι. τὸ γὰρ ἀδίκημα τοῦτο κεκριμένον ἐστὶ καὶ κατεγνωσμένον. ἡ μὲν γὰρ ἐν Ἀρείῳ πάγῳ βουλή (καὶ μηδείς μοι θορυβήσῃ: ταύτην γὰρ ὑπολαμβάνω μεγίστην τότε γενέσθαι τῇ πόλει σωτηρίαν) τοὺς φυγόντας τὴν πατρίδα καὶ ἐγκαταλιπόντας τότε τοῖς πολεμίοις λαβοῦσα ἀπέκτεινε. καίτοι, ὦ ἄνδρες, μὴ νομίζετε τοὺς τὰ τῶν ἄλλων φονικὰ ἀδικήματα ὁσιώτατα δικάζοντας αὐτοὺς ἂν εἴς τινα τῶν πολιτῶν τοιοῦτόν τι παρανομῆσαι. ἀλλὰ μὴν Αὐτολύκου μὲν ὑμεῖς κατεψηφίσασθε, [53] μείναντος μὲν αὐτοῦ ἐν τοῖς κινδύνοις, ἔχοντος δ᾽ αἰτίαν τοὺς υἱεῖς καὶ τὴν γυναῖκα ὑπεκθέσθαι, καὶ ἐτιμωρήσασθε. καίτοι εἰ τὸν τοὺς ἀχρήστους εἰς τὸν πόλεμον ὑπεκθέσθαι αἰτίαν ἔχοντα ἐτιμωρήσασθε, τί δεῖ πάσχειν ὅστις ἀνὴρ ὢν οὐκ ἀπέδωκε τὰ τροφεῖα τῇ πατρίδι; ἔτι δὲ ὁ δῆμος δεινὸν ἡγησάμενος εἶναι τὸ γιγνόμενον ἐψηφίσατο ἐνόχους εἶναι τῇ προδοσίᾳ τοὺς φεύγοντας τὸν ὑπὲρ τῆς πατρίδος κίνδυνον, ἀξίους εἶναι νομίζων τῆς ἐσχάτης τιμωρίας. [54] ἃ δὴ κατέγνωσται μὲν παρὰ τῷ δικαιοτάτῳ συνεδρίῳ, κατεψήφισται δ᾽ ὑφ᾽ ὑμῶν τῶν δικάζειν λαχόντων, ὁμολογεῖται δὲ παρὰ τῷ δήμῳ τῆς μεγίστης ἄξια εἶναι τιμωρίας, τούτοις ὑμεῖς ἐναντία ψηφιεῖσθε; πάντων ἄρ᾽ ἀνθρώπων ἔσεσθε ἀγνωμονέστατοι καὶ ἐλαχίστους ἕξετε τοὺς ὑπὲρ αὐτῶν κινδυνεύοντας.

[52] You should bear in mind, gentlemen, that it is not even in your power, unless you go beyond your rights, to acquit this man Leocrates, since his offence has had judgement passed upon it and a vote of condemnation too. For the council of the Areopagus; −(No one need interrupt me. That council was, in my opinion, the greatest bulwark of the city at the time;)− seized and executed men who then had fled from their country and abandoned it to the enemy. You must not think, gentlemen, that these councillors who are so scrupulous in trying other men for homicide would themselves have taken the life of any citizen unlawfully. [53] Moreover you condemned Autolycus and punished him because, though he himself had faced the dangers, he was charged with secretly sending his wife and sons away. Yet if you punished him when his only crime was that he had sent away persons useless for war, what should your verdict be on one who, though a man, did not pay his country the price of his nurture? The people also, who looked with horror upon what was taking place, decreed that those who were evading the danger which their country's defence involved were liable for treason, meriting in their belief the extreme penalty. [54] When therefore certain actions have been censured by the most impartial council and condemned by you who were the judges appointed by lot, when they have been recognized by the people as demanding the severest punishment, will you give a verdict which opposes all these views? If you do, you will be the most unconscionable of men and will have few indeed ready to risk themselves in your defence.

It appears that the Areopagos had the authority not only to arrest the deserters of the city but also to condemn them to death. Such a power was excessive and most probably not publicly justified, as can be inferred from Lykourgos’ request not to be interrupted (μηδείς μοι θορυβήσῃ); the audience would be expected to have bad feelings toward these actions of the Areopagos. Autolykos’ case was an eisangelia case brought to court in 338 BC by Lykourgos himself with the accusation that he had secretly sent his wife and sons away. Autolykos was condemned to death based on the decree made after the Chaironeia battle prohibiting the citizens and their families to flee away from the city of Athens. There is no evidence about the date of this decree and it may be possible that Leokrates has managed to escape the city immediately after the battle and just before the decree was voted by the Athenians, whereas Autolykos obviously was subject to punishment because his action followed the enactment of the decree. The trial resulted in the condemnation of Autolykos to death.
 

2.2 Eisangelia against Lysikles for treason (338 BC)

In the same year, Lykourgos denounced Lysikles for his role as a general at the battle in Chaironeia and brought him to court by an eisangelia; he was also convicted as responsible for the Athenians’ defeat.
 Both cases the one of Autolykos and the other of Lysikles were closely related with the defeat at Chaironeia, after which the Athenians were devastated, and the charge of treason would have been easy to attribute for any kind of misconduct. 

2.3 Eisangelia against Lykophron for adultery (333 BC)

A few years later, in 333 BC, Lykourgos acted as a synegoros in the prosecution against Lykophron, which was an eisangelia with the accusation of treason, even though the actual offence was adultery; Hypereides had composed the speech in defence of Lykophron, fragments of which have been preserved and as such it is difficult to draw firm conclusions about the actual charge (Hypereides For Lykophron 1). 


Lykophron is mainly accused, among other charges, of having had an affair with an Athenian woman who has been married first to an unknown Athenian and, after his death, to Charripos. As becomes obvious in (Hyp. 1.4), Lykophron is accused of many different charges in the eisangelia, all of which he considers obviously false accusations HANDOUT 7: 

[4] ἐγὼ δὲ ἃ καὶ πρὸς τοὺς ἐπιτηδείους καὶ πρὸς τοὺς οἰκείους τοὺς ἐμαυτοῦ εὐθὺς ἥκων ἔλεγον, καὶ νῦν πρὸς ὑμᾶς λέγω, ὅτι, εἰ ἔστιν ταῦτα ἀληθῆ, ὁμολογῶ καὶ τἆλλα πάντα πεποιηκέναι τὰ ἐν τῇ εἰσαγγελίᾳ γεγραμμένα. ὅτι δὲ ψευδῆ ἐστιν, ῥᾴδιον οἶμαι εἶναι ἅπασιν ἰδεῖν. τίς γὰρ οὕτως ἐστὶ τῶν ἐν τῇ πόλει ἀλόγιστος,

[4] Let me now repeat to you the answer which I gave to the relatives and also to my own relations directly I arrived, namely this. If these accusations are true, I agree to having done all the other things set down in the impeachment. But they are false, as is surely obvious to everyone.

Emphasis on the specific charge of adultery is placed on the following passage, where again the implication is that Lykophron never used to behave in this way and is therefore falsely accused of having committed such a crime HANDOUT 8: 

[15] ὅσα μὲν γὰρ τῶν ἀδικημάτων ἐν ἁπάσῃ τῇ ἡλικίᾳ τῇ τοῦ ἀνθρώπου ἐνδέχεται ἀδικῆσαι, ταῦτα μὲν δεῖ σκοπεῖν ἀπ᾽ αὐτοῦ τοῦ ἐγκλήματος οὗ ἂν ἔχῃ τις: μοιχεύειν δ᾽ οὐκ ἐνδέχεται ἀπὸ πεντήκοντα ἐτῶν ἄνθρωπον ἀλλ᾽ ἢ πάλαι τοιοῦτός ἐστιν, ὃ δειξάτωσαν οὗτοι, ἢ ψευδῆ τὴν αἰτίαν εἰκὸς εἶναι.

[15] Where the crime is one which can be committed at any time during a man's life it should be considered in the light of the particular accusation made. But adultery is a practice which no man can begin after fifty. Either he has been a loose-liver for a long lime—and let these men prove that that is true of me—or else the charge may be presumed false.

According to Hansen ‘this crime committed against a free-born Athenian woman is interpreted as an infringement of the law as such and, accordingly, as an infringement of the democratic constitution, which is based on the law’.

Lykophron maintains that the charges against him are charges (12) ‘concerning matters where the laws prescribe public actions before the thesmothetai’. An obvious alternative would be a graphe moicheias. HANDOUT 9
[12] καὶ ἐμὲ μὲν αἰτιᾷ ἐν τῇ εἰσαγγελίᾳ καταλύειν τὸν δῆμον παραβαίνοντα τοὺς νόμους, αὐτὸς δ᾽ ὑπερπηδήσας ἅπαντας τοὺς νόμους εἰσαγγελίαν δέδωκας ὑπὲρ ὧν γραφαὶ πρὸς τοὺς θεσμοθέτας ἐκ τῶν νόμων εἰσίν, ἵνα πρῶτον μὲν ἀκίνδυνος εἰσίῃς εἰς τὸν ἀγῶνα, ἔπειτα ἐξῇ σοι τραγῳδίας γράψαι εἰς τὴν εἰσαγγελίαν οἵασπερ νῦν γέγραφας, ὅς μ᾽ αἰτιᾷ ὅτι πολλὰς μὲν γυναῖκας ποιῶ ἀγάμους ἔνδον καταγηράσκειν, πολλὰς δὲ συνοικεῖν οἷς οὐ προσήκει παρὰ τοὺς νόμους.
[12] And you accuse me in the impeachment of undermining the democracy by breaking the laws; but you override every law yourself, by presenting an impeachment in a case where the laws require a public charge before the Thesmothetae. Your object was to run no risk in bringing in the action and also to have the opportunity of writing tragic phrases in the impeachment, such as you have written now, protesting that I am making many women grow old unmarried in their homes and many live illegally with men unsuited for them.

Furthermore, Lykophron strives to present himself as the sort of individual upon whom impeachments were never intended to bear: a private person rather than a public figure. Part of this argument appears in §§16-20, the half concerned with himself as an idiotes: HANDOUT 10
[16] ἐγὼ τοίνυν, ὦ ἄνδρες δικασταί, μεθ᾽ ὑμῶν διατρίβων ἐν τῇ πόλει τὸν ἅπαντα χρόνον, οὔτε αἰτίαν πονηρὰν οὐδεμίαν πώποτ᾽ ἔλαβον, οὔτ᾽ ἔγκλημά μοι πρὸς οὐδένα τῶν πολιτῶν γέγονεν, οὐδὲ πέφευγα δίκην οὐδεμίαν, οὐδ᾽ ἕτερον δεδίωχα, ἱπποτροφῶν δὲ διατετέλεκα φιλοτίμως τὸν ἅπαντα χρόνον παρὰ δύναμιν καὶ ὑπὲρ τὴν οὐσίαν τὴν ἐμαυτοῦ. ἐστεφάνωμαι δ᾽ ὑπό τε τῶν ἱππέων πάντων ἀνδραγαθίας ἕνεκα, καὶ ὑπὸ τῶν συναρχόντων. [17] ὑμεῖς γάρ με, ὦ ἄνδρες δικασταί, 1 πρῶτον μὲν φύλαρχον ἐχειροτονήσατε, ἔπειτα εἰς Λῆμνον ἵππαρχον: καὶ ἦρξα μὲν αὐτόθι δύ᾽ ἔτη τῶν πώποθ᾽ ἱππαρχηκότων μόνος, προσκατέμεινα δὲ αὐτόθι τὸν τρίτον ἐνιαυτόν, οὐ βουλόμενος πολίτας ἄνδρας ἐπὶ κεφαλὴν εἰσπράττειν τὸν μισθὸν τοῖς ἱππεῦσιν ἀπόρως διακειμένους. [18] καὶ ἐν τούτῳ μοι τῷ χρόνῳ ἔγκλημα μὲν οὐδεὶς τῶν ἐκεῖ ἐνεκάλεσεν οὔτε ἰδίᾳ οὔτε δημοσίᾳ, στεφάνοις δὲ τρισὶν ἐστεφανώθην ὑπὸ τοῦ δήμου τοῦ ἐν Ἡφαιστίᾳ καὶ ἑτέροις ὑπὸ τοῦ ἐν Μυρίνῃ: ἃ χρὴ τεκμήρια ὑμῖν εἶναι εἰς τοῦτον τὸν ἀγῶνα, ὡς ψευδεῖς κατ᾽ ἐμοῦ αἱ αἰτίαι εἰσίν. οὐ γὰρ οἷόν τε τὸν Ἀθήνησι πονηρὸν ἐν Λήμνῳ χρηστὸν εἶναι, οὐδ᾽ ὑμεῖς ὡς τοιοῦτον ὄντα με ἀπεστέλλετε ἐκεῖσε, παρακατατιθέμενοι δύο πόλεις τῶν ὑμετέρων αὐτῶν. … [20] πολίτῃ μὲν ὄντι ὑμετέρῳ, ἰδιώτῃ δὲ καὶ οὐκ εἰωθότι λέγειν, ἀγωνιζομένῳ δὲ καὶ κινδυνεύοντι οὐ μόνον περὶ θανάτου, ἐλάχιστον γὰρ τοῦτό ἐστιν τοῖς ὀρθῶς λογιζομένοις, ἀλλ᾽ ὑπὲρ τοῦ ἐξορισθῆναι καὶ ἀποθανόντα μηδὲ ἐν τῇ πατρίδι ταφῆναι.

[16] Now I, gentlemen of the jury, have lived with you in Athens all my life. I have never been subjected to any discreditable charge, nor have I brought an accusation against another citizen. I have not been defendant or prosecutor in any lawsuit, but have always been a keen horsebreeder, consistently overtaxing my strength and my resources. I have been crowned for bravery by the order of knights and by my colleagues in office. [17] For you appointed me, gentlemen of the jury, first as Phylarch and later as Cavalry Leader at Lemnos. I held the command there for two years, the only cavalry leader who has ever done so, and prolonged my stay for a third, as I did not wish, in exacting the pay for the horsemen rashly, to burden citizens in financial straits. [18] During that time no one there brought an action against me, either private or public. In fact I was crowned three times by the inhabitants of Hephaestia and as many times more by those of Myrine. These facts should satisfy you, in the present trial, that the charges against me are false. No man can be good in Lemnos if he is bad in Athens, and you had no poor opinion of me when you dispatched me there and made me responsible for two of your own cities. ... [20] I am a fellow-citizen of yours, an amateur unused to speaking, on trial now with the risk not only of losing my life—a minor consideration to men with a proper sense of values—but also of being cast out after death, without even the prospect of a grave in my own country.

The eisangelia was exceptionally elected as the prosecution to pursue adultery even though Athenian law offered four potential remedies for the specific offence (summary arrest, self-help punishment, extortion of ransom and graphe moicheias); obviously, eisangelia presented no risk for the prosecution and it appears that the thousand-drachma fine for eisangelia prosecutors who persuaded less than one-fifth of the jurors had not been adopted as of the trial of Lykophon but was in place a few years later by the trial of Euxenippos. Furthermore, the use of eisangelia for an adultery case marked as treason indicates that at the time eisangelia was widely used as an especially valuable weapon against office-holders in order to restore the political stability and military security of Athens. One might expect that the jury would be unwilling to agree with the prosecution that execution and associated humiliation post mortem was appropriate for a seducer whose enemies had waited for three years to press charges against him.
 

It is likely, as Phillips (2006: 393) argues, that ‘the prosecution of Lycophron served as a test case for Lycurgus’ efforts to transform the impeachment procedure into a quasi-catch-all remedy for ‘un-Athenian-activities’.
 

2.4 Leokrates’ case: eisangelia for treason (330 BC)
Leokrates was a wealthy Athenian citizen whose business was in trade (Lyk. 1.58). Immediately after the defeat of the Athenians by Phillip of Macedon, at the battle in Chaironeia in 338 BC, he left the city of Athens and together with all his movable property he settled in Rhodes, where he allegedly spread the news that Athens had been occupied by Phillip and that Peiraeus’ port was already in siege (Lyk. 1.14-15). Because of this false information, ships that transferred wheat to Peiraeus were removed by the Rhodians, who kept the cargo damaging thus the Athenian interests (Lyk. 1.58) A year later, Leokrates moved to Megara and stayed there, as a metic, dealing with trade (Lyk. 1.21, 145). After 5 or 6 years Leokrates returned to Athens, and it was then that he was impeached by Lykourgos in the Assembly for treason because of his flight from the city at a time when he should have stayed to protect it, and the Assembly referred the case to a heliastic court (Lyk. 1.1) HANDOUT 11: 

εὔχομαι γὰρ τῇ Ἀθηνᾷ καὶ τοῖς ἄλλοις θεοῖς καὶ τοῖς ἥρωσι τοῖς κατὰ τὴν πόλιν καὶ τὴν χώραν ἱδρυμένοις, εἰ μὲν εἰσήγγελκα Λεωκράτη δικαίως καὶ κρίνω τὸν προδόντ᾽ αὐτῶν καὶ τοὺς νεὼς καὶ τὰ ἕδη καὶ τὰ τεμένη καὶ τὰς ἐν τοῖς νόμοις τιμὰς καὶ θυσίας τὰς ὑπὸ τῶν ὑμετέρων προγόνων παραδεδομένας,

so may Athena and those other gods and heroes whose statues are erected in our city and the country round receive this prayer. If I have done justly to prosecute Leocrates, if he whom I now bring to trial has been a traitor to their temples, shrines and precincts, a traitor to the honors which your laws ordain and the sacrificial rituals which your ancestors have handed down (trans. Loeb)

Lykourgos defines treason the desertion of the city and the temples, as well as the breach of the ancestral traditions. In particular, Leokrates’ assumed treason is, according to Lycurgus, the violation of the decree made by the Athenians immediately after the defeat at the Chaironeia battle in order to protect their city (Against Leokrates 1.16)HANDOUT 12:
γεγενημένης γὰρ τῆς ἐν Χαιρωνείᾳ μάχης, καὶ συνδραμόντων ἁπάντων ὑμῶν εἰς τὴν ἐκκλησίαν, ἐψηφίσατο ὁ δῆμος παῖδας μὲν καὶ γυναῖκας ἐκ τῶν ἀγρῶν εἰς τὰ τείχη κατακομίζειν, τοὺς δὲ στρατηγοὺς τάττειν εἰς τὰς φυλακὰς τῶν Ἀθηναίων καὶ τῶν ἄλλων τῶν οἰκούντων Ἀθήνησι, καθ᾽ ὅ τι ἂν αὐτοῖς δοκῇ. Λεωκράτης δὲ τούτων οὐδενὸς φροντίσας,

After the battle of Chaironeia you all gathered hastily to the Assembly, and the people decreed that the women and children should be brought from the countryside inside the walls and that the generals should appoint any Athenians or other residents at Athens to defence duties as they thought fit. Leocrates ignored all these provisions.                                                               (trans. Loeb)
The Athenians prescribed that the women and children should be brought inside the walls, and that the generals should appoint guards to protect the Athenian citizens and other residents at Athens. The Athenians and their families were obviously committed by the decree to stay in the city of Athens; however, the decree does not prescribe that the violators should be subject to an eisangelia or should be condemned to death as guilty of treason. In order to distract from this point of weakness in the letter of the law, Lykourgos refers to another decree, according to which the Boule of the Areopagos could impose the death penalty upon anyone who would attempt to flee away from Athens. As will be shown below, the specific decree was enforced in the case of a man called Autolykos, who had been accused of treason and was put to death. Lykourgos is effectively applying Autolykos’ precedent to persuade the jurors for the conviction of Leokrates.

All the decrees discussed so far indicate that the Athenians took extraordinary measures and strict legislative actions after the defeat in Chaironeia in order to secure the protection of their city and of the women and the children in it. Moreover, the authority of the Areopagos was exceptionally increased to the same end.

The question is whether Leokrates can be accused that he violated any of the decrees voted after the Chaironeia battle. There seems to be no law forbidding Leokrates’ flight at the time.
 The most likely assumption is that these special terms were enacted and validated after Leokrates had left the city, because otherwise Lykourgos would have emphasized this fact, as he clearly mentions that Autolykos had smuggled his family in violation of the decree. Due to the technical difficulty in charging Leokrates for the abuse of this legislative measure, Lykourgos attempts to extend the definition of treason, an offence included in the eisangeltikos nomos. The definition of offences subject to an eisangelia seems to have expanded and included further different crimes in the second half of the fourth century BC. Lykourgos cites definitions and explanations of such crimes, when he accuses Leokrates as guilty of many offences, reflecting a rhetorical exaggeration rather than a legislative reform (Against Leokrates 1.147) HANDOUT 13: 

[147] … ἔνοχον ὄντα Λεωκράτην ἔστιν ἰδεῖν, προδοσίας μὲν ὅτι τὴν πόλιν ἐγκαταλιπὼν τοῖς πολεμίοις ὑποχείριον ἐποίησε, δήμου δὲ καταλύσεως ὅτι οὐχ ὑπέμεινε τὸν ὑπὲρ τῆς ἐλευθερίας κίνδυνον, ἀσεβείας δ᾽ ὅτι τοῦ τὰ τεμένη τέμνεσθαι καὶ τοὺς νεὼς κατασκάπτεσθαι τὸ καθ᾽ ἑαυτὸν γέγονεν αἴτιος, τοκέων δὲ κακώσεως τὰ μνημεῖα αὐτῶν ἀφανίζων καὶ τῶν νομίμων ἀποστερῶν, λιποταξίου δὲ καὶ ἀστρατείας οὐ παρασχὼν τὸ σῶμα τάξαι τοῖς στρατηγοῖς.
Leocrates can be shown to have committed them all. He is guilty of treason, since he left the city and surrendered it to the enemy; guilty of overthrowing the democracy, because he did not face the danger which is the price of freedom; guilty of impiety, because he has done all in his power to have the sacred precincts ravaged and the temples destroyed. He is guilty too of injuring his forbears, for he effaced their memorials and deprived them of their rites, and guilty of desertion and refusal to serve, since he did not submit his person to the leaders for enrollment.                                                                         (trans. Loeb)

It is remarkable how many charges are rhetorically emphasized and attributed to the main accusation of treason; Leokrates is accused of treason and consequently charged for the same cause with the overthrow of the democracy, impiety, injury of his forbears, desertion and refusal to serve. It is also striking, that these specific offences, as are defined by Lykourgos here, were also invoked for the use of the eisangelia after the battle in Chaironeia (338 BC).
Lykourgos’ interpretation of treason as flight from the city of Athens in an eisangelia seems to have been used for the first time in Leokrates’ trial (Against Leokrates 1.9) HANDOUT 14: 

ἀλλὰ διὰ τὸ μήτ᾽ ἐν τοῖς πρότερον χρόνοις γεγενῆσθαι τοιοῦτον μηδὲν μήτ᾽ ἐν τοῖς μέλλουσιν ἐπίδοξον εἶναι γενήσεσθαι. διὸ καὶ μάλιστ᾽, ὦ ἄνδρες, δεῖ ὑμᾶς γενέσθαι μὴ μόνον τοῦ νῦν ἀδικήματος δικαστάς, ἀλλὰ καὶ νομοθέτας. … ἀναγκαῖον τὴν ὑμετέραν κρίσιν καταλείπεσθαι παράδειγμα τοῖς ἐπιγιγνομένοις.
it is that such things had not happened hitherto and were not expected to happen in the future. It is therefore most essential that you should be not merely judges of this present case but lawmakers besides. … your verdict must be left as a precedent for your successors.                      (trans. Loeb)

The rhetorical hyperbole that the jurors set a legal precedent with their vote in a court case is a common topos in oratorical speeches, which aims to prejudice and influence upon the jurors’ decision. In general, the arguments from consequence with reference to the effects of the jurors’ verdicts are very frequent in forensic oratory. In reality, however, it was impossible for the jurors to make verdicts consistent with previous verdicts made by other jurors in different court cases. There was no legal commitment for the jurors to apply previous decisions, even if there was relevance between the cases. 


The additional force of Lycurgos’ argument, here, is that he asks the jurors to become nomothetai, judging a case supposedly for the first time and setting thus a legal precedent to be followed by future juries; such an idea must be regarded as exceptional in the sense that the prosecutor creates the legal basis for his prosecution within the court case.
 The eisangelia does not seem to be legally the most appropriate procedure in Leokrates’ case, since his flight was not forbidden by law at the time, but most probably it was silently accepted and brought to court.


In order to enforce the interpretation of treason ascribed to Leokrates’ flight, Lykourgos mentions a series of exemplary punishments of citizens for treason. Even though the arguments on the legal precedent have only rhetorical value, Lykurgus makes use of the evidence from the previous decisions of the Athenians against traitors, inscribed on stelae. For example, the Athenians had condemned to death Phrynichos (1.111-127) as well as his accomplices Aristarchos and Alexikles (1.111-116) and Hipparchos, the son of Timarchos (1.117-118); the traitors who had fled to Dekeleia while the Athenians were besieged by the Spartans (1.119-121) were also condemned to death, and finally a man who had attempted to betray the city through his words was executed by the bouleutai themselves in Salamis. The references to specific names may reflect the reality of the Athenians’ attitudes toward actions from treason; however, the two latter cases of alleged betrayal by a group of citizens and the one man executed for his treacherous words are vaguely reported without solid evidence. 


The rhetorical strategy of applying precedents is strengthened by Lykourgos’ reference to the way the Spartans deal with treason (1.128-130), indicating that they had voted a law prescribing that those who deny to risk their lives for the homeland should be put to death. In effect, the jurors in Leokrates’ case are prejudiced against any sort of flight at times of danger for the city, although there is no proof that Leokrates should have stayed and instead preferred to desert his city. The whole argumentation is based upon the impression of misconduct and desertion, related to the misfortunes that befell upon the city after the defeat of the Athenians in Chaironeia, rather than is legally established.


That the accusation against Leokrates was not legally supported would not necessarily determine the result of the trial. The legal justification of a case did not always constitute the most persuasive method in court trials.
 For example, in the conflict between Aischines (Against Ktesiphon 3) and Demosthenes (On the crown 18), concerning Ktesiphon’s decree to award Demosthenes with a crown of honour, it appears that the legal basis does not play a decisive role to the jurors’ decision, since Demosthenes succeeds to win whereas Aischines appears to have the law with his side.


The result of Leokrates’ case is known to us by Aischines Against Ktesiphon 3.252 HANDOUT 15:

ἕτερος δ᾽ ἐκπλεύσας ἰδιώτης εἰς Ῥόδον, ὅτι τὸν φόβον ἀνάνδρως ἤνεγκε, πρώην ποτὲ εἰσηγγέλθη, καὶ ἴσαι αἱ ψῆφοι αὐτῷ ἐγένοντο: εἰ δὲ μία ψῆφος μετέπεσεν, ὑπερώριστ᾽ ἄν. 

Another private citizen, who sailed away to Rhodes, was only the other day prosecuted, because he was a coward in the face of danger. The vote of the jury was a tie, and if a single vote had been changed, he would have been cast outside our borders.                                                       (tranl. Loeb)

According to Aischines’ evidence, Leokrates was acquitted because the votes were equal. Sullivan (2002: 3ff.) explores the scenario that ‘Aischines could be referring to the second vote on whether the death penalty should be applied to a man who had already been found guilty, rather than to a first ballot which resulted in acquittal by one vote’. He goes on arguing that the implied contrast between Leokrates and Demosthenes is meant to compare the city’s heroes and cowards and the point stressed is that Leokrates, a coward, was found guilty and Demosthenes who has done much worse should be awarded a crown? In this view, Sullivan (2002: 4-7) indicates that the contrast between Leokrates’ case and Demosthenes’ crown would make little sense if Leokrates had been found not guilty.


There are some difficulties, however, with Sullivan’s view.
 Aischines attempts to prove that the Athenians have in the past ‘preserved only the name of democracy, while they have surrendered the real thing to others’ (3.251). In this context, Aischines cites the examples of two individuals who had to face death or risk their life on accusations that did not really involve treason (i.e. the man who merely sailed off to Samos and Leokrates who sailed to Rhodes) in order to stress that men like Demosthenes who have actually committed treason face the award of crowning. There is irony here which stresses the fact that the two men did not commit a crime whereas Demosthenes even though guilty is about to be crowned and awarded. In this view the rhetorical emphasis is actually placed on the treatment of Leokrates and Demosthenes by the Athenians rather than the result. Consequently, it is not so important to show Leokrates’ guilt neither the type of punishment proposed, if any, but simply that the Athenians had accepted an impeachment against him on the ground that he had shown fear and cowardice, whereas they are about to crown a guilty political figure, that is according to Aischines, Demosthenes. Thus, rhetorically it is rather effective to stress the fact that Leokrates was eventually acquitted, which confirms that the impeachment was not just on the first place. According to Aischines, the votes were equal and this implied Leokrates’ acquittal, which must have involved the accusation against Leokrates’ flight rather than the type of punishment that would have been imposed if he had been found guilty. The contrast with Demosthenes’ alleged misconduct is meant to emphasize Aischines’ line of argumentation that Demosthenes not only should he get the award but he should be convicted. In other words, the point made is that innocent people had risked their lives for no actual offence, whereas corrupted politicians get awards and crowns.

In conclusion, Leokrates was acquitted even though Lykourgos got very close to a victory himself. He succeeded in recalling the memories from the Athenians’ defeat at Chaironeia eight years later, which appeared to have significant appeal upon the jurors though not catalytic. Lykourgos’ rhetoric of patriotism seems effective at a time when the city of Athens is reconstructed after its downfall by the Macedonian rule.


It has been argued that Lykourgos may have deliberately impeached Leokrates in order to support his friend Demosthenes with the trial initiated by Aischines against Ktesiphon’s decree for the crowning of Demosthenes, which finally came to court immediately after Leokrates’ trial in 330 B.C.
 Lykourgos may have attempted to prepare the field against the pro-Macedonians and subsequently against Aischines. The trial, however, between the two orators and political figures had already been decided against Aischines,
 since Demosthenes had been appointed to many public offices,
 as for example he was chosen to deliver the funeral speech for the dead at the battle in Chaironeia.


According to Aischines’ judgement (3.252), Leokrates had been accused for showing cowardice, in particular ὅτι τὸν φόβον ἀνάνδρως ἤνεγκε. It is undoubtedly remarkable that Lykourgos actually achieved to persuade such a large number of jurors to accept the eisangelia in order to prosecute Leokrates for treason, merely because he had left the city of Athens at a crucial time without being committed by law to stay in the city. On the other hand, an equally large part of the jury was not convinced that such an interpretation of treason as flight from the city could be valid; therefore, they could only understand Leokrates’ alleged offence as an action from fear and cowardice.
2.5 Eisangelia against Euxenippos for bribery as a rhetor (330-324 BC)
At some point between 330 and 324 B.C., most probably after Leokrates’ trial,  Euxenippos was charged with deceit of the demos after bribery, even though he himself was not rhetor; Lykourgos participated in the eisangelia against Euxenippos and Hypereides had composed his speech For Euxneippus (4) in his defence. As will be shown, Euxenippos’ case constituted again an exceptional use of eisangelia. 

Euxenippos and two unnamed fellow-citizens had been given the task of sleeping overnight in the sanctuary of the god Amphiaraos at Oropos, so as to discover, through what the god told them in their sleep, whether a particular tract of land in Oropos belonged to him or could be allocated to two of the ten Athenian tribes, Akamantis and Hippothontis (§§ 15-18). Euxenippos had a dream which he announced before the Assembly but it was regarded that the meaning of the dream was not fully clear. After Polyeuktos’ decree, the land was granted to the sanctuary of the god. Polyeuktos, however, was convicted for the proposal of an illegal decree and was fined to 25 drachmas. In consequence, Polyeuktos was supported by Lykourgos to impeach Euxenippos with the charge of bribery from both tribes in order to announce his alleged dream before the Assembly (§§ 30,39, cf. 15); furthermore, Euxenippos is charged with being pro-Macedonian (§§19-26) and, finally, with various offences irrelevant to the trial (§ 31). However, Euxenippos was neither a political figure nor a rhetor and consequently the eisangelia against him cannot be legally founded. 

The evident aim of the prosecution was to deepen the significance of Euxenippus’ action so that it would seem a crime which threatened the security of the democracy.
 As the defendant in an eisangelia, Euxenippos obviously risked conviction if the jury took the view that his conduct had breached any provision of the impeachment law (nomos eisangeltikos). Thus one of Hyperides’ lines of defence is that no such breach has occurred. But the central thrust of his argument is that Euxenippos is an idiotes (§§ 3, 9, 11, 13, 27-30) whereas the section in the nomos eisangeltikos which deals with bribery concerns only rhetores (§§ 1-2, 4-10, 27-30, 38-9)HANDOUT 16. 
[28] καὶ οὐ σὲ μὲν οὕτως οἴομαι δεῖν πράττειν, αὐτὸς δὲ ἄλλον τινὰ τρόπον τῇ πολιτείᾳ κέχρημαι, ἀλλ᾽ οὐδ᾽ αὐτὸς ἰδιώτην οὐδένα πώποτε ἐν τῷ βίῳ ἔκρινα, ἤδη δέ τισι καθ᾽ ὅσον ἐδυνάμην ἐβοήθησα. τίνας οὖν κέκρικα καὶ εἰς ἀγῶνα καθέστακα; Ἀριστοφῶντα τὸν Ἁζηνιέα, ὃς ἰσχυρότατος ἐν τῇ πολιτείᾳ γεγένηται (καὶ οὗτος ἐν τούτῳ τῷ δικαστηρίῳ παρὰ δύο ψήφους ἀπέφυγε): [29] Διοπείθη τὸν Σφήττιον, ὃς δεινότατος ἐδόκει εἶναι τῶν ἐν τῇ πόλει: Φιλοκράτη τὸν Ἁγνούσιον, ὃς θρασύτατα καὶ ἀσελγέστατα τῇ πολιτείᾳ κέχρηται. τοῦτον εἰσαγγείλας ἐγὼ ὑπὲρ ὧν Φιλίππῳ [30] καὶ οὐδ᾽ οὕτως ἀπέχρησέ μοι τὴν 1 εἰσαγγελίαν ἂν δοῦναι, ἀλλ᾽ ὑποκάτω παρέγραψα: ‘τάδ᾽ εἶπεν οὐ τὰ ἄριστα τῷ δήμῳ χρήματα λαβών,’ εἶτα τὸ ψήφισμα αὐτοῦ ὑπέγραψα: καὶ πάλιν, ‘τάδε εἶπεν οὐ τὰ ἄριστα τῷ δήμῳ χρήματα λαβών,’ καὶ τὸ ψήφισμα παρέγραφον. καὶ ἔστι μοι πεντάκις ἢ ἑξάκις τοῦτο γεγραμμένον: δίκαιον γὰρ ᾤμην δεῖν τὸν ἀγῶνα καὶ τὴν κρίσιν ποιῆσαι. σὺ δ᾽ ἃ μὲν εἰπεῖν Εὐξένιππον φῂς οὐ τὰ ἄριστα τῷ δήμῳ, οὐκ εἶχες γράψαι εἰς τὴν εἰσαγγελίαν, ἰδιώτην δ᾽ ὄντα κρίνεις ἐν τῇ τοῦ ῥήτορος τάξει.

[28] It is not as if I were prescribing one line of conduct for you having followed another in my own public life. I myself never in my life prosecuted any private citizen, and there are some whom before now I have done my best to help. What men, then, have I prosecuted and brought to trial? Aristophon of Hazenia, now a most influential person in public life—he was acquitted in this court by two votes only; [29] Diopithes of Sphettus, thought to be the most formidable man in the city; Philocrates of Hagnus, whose political career has been marked by the utmost daring and wantonness. I prosecuted that man for his services to Philip against Athens and secured his conviction in court. The impeachment which I drew up was just and in accordance with the law, referring to him as “an orator giving counsel against the best interests of the people and receiving money and gifts from those working against them.” [30] Even so I was not satisfied to bring in the impeachment before I had added underneath: “These proposals he made against the best interests of the people, because he had taken bribes.” And I wrote his decree underneath. And again I added: “These further proposals he made against the best interests of the people, because he had taken bribes.” And I wrote the decree alongside. Indeed this statement is written down five or six times in my speech; for I thought that I must make the trial and the prosecution just. But you could not include in your impeachment the things which you allege Euxenippus to have said against the best interests of the people. Yet, though he is a private citizen, by your mode of prosecution you class him as an orator.

Hypereides presents himself as an experienced prosecutor in eisangelia cases and explains that an impeachment for bribery of public speakers is just only if it involves an orator who makes proposals against the best interests of the people. On this point, he attempts to establish the view that the eisangelia against Euxenippos is not just because he is a private citizen and not an orator and moreover he has not made any proposals against the best interests of the people. Furthermore, the contrast Hypereides draws stems ultimately from the fact that Philokrates and the others had put their words on record as proposers of the decree. Euxenippos, on the other hand, had merely made, as requested, a verbal report on his experiences at the Amphiaraon.


It is striking that Hypereides begins his defence for Euxenippos, as preserved in the present speech, by arguing that the impeachments made at the present are different from the impeachments that used to be made in earlier times. He mentions five ‘previous’ eisangeliae, apparently from the late 360s, which all involve cases against generals and dealt with major crimes; the speaker shows amazement for the extraordinary use of the specific procedure in current cases and emphasizes the fact that none of the charges described in more recent cases had anything to do with the impeachment law (Hyp. Eux. 2)HANDOUT 17:

[1] ἀλλ᾽ ἔγωγε, ὦ ἄνδρες δικασταί, ὅπερ καὶ πρὸς τοὺς παρακαθημένους ἀρτίως ἔλεγον, θαυμάζω εἰ μὴ προσίστανται ἤδη ὑμῖν αἱ τοιαῦται εἰσαγγελίαι. …[2] καὶ οὔτε τούτων πέντε ὄντων οὐδεὶς ὑπέμεινε τὸν ἀγῶνα, ἀλλ᾽ αὐτοὶ ᾤχοντο φεύγοντες ἐκ τῆς πόλεως, οὔτ᾽ ἄλλοι πολλοὶ τῶν εἰσαγγελλομένων, ἀλλ᾽ ἦν σπάνιον ἰδεῖν ἀπ᾽ εἰσαγγελίας τινὰ κρινόμενον ὑπακούσαντα εἰς τὸ δικαστήριον: οὕτως ὑπὲρ μεγάλων ἀδικημάτων καὶ περιφανῶν αἱ εἰσαγγελίαι τότε ἦσαν. νυνὶ δὲ τὸ γιγνόμενον ἐν τῇ πόλει πάνυ καταγέλαστόν ἐστιν.
[1] Well, personally, men of the jury, as I was just saying to those seated nearby, I am amazed that by now impeachments before you were Timomachos and Leosthenes and Kallistratos, and Philon from Anaia and Theotimos who lost Sestos, and others of that sort; … None of these five awaited their trial: they left, fleeing the polis of their own accord. Many others who were impeached did the same; it was a rarity to see a defendant in an impeachment case obediently appearing before the jury-court. Such were impeachments then: they dealt with major crimes, cause célèbres. But the present practice in the city is utterly absurd.
Despite the rhetorical force of the comparison stressed between previous and more recent eisangeliai, it does seem to reflect a change in the application of the procedure and a certain attitude of the Athenians to it. The present practice in the city is described as absurd, καταγέλαστόν, which brings an element of ridicule, and this implies that prosecutors do not make impeachments on serious charges any more. The lack of seriousness implies also the trivialization of the procedure dealing with irrelevant to the law charges.  


The same line of argumentation that the prosecution against Euxenippos is not just and violates the impeachment law is emphasized toward the end of Hypereides’ speech, when he encourages the jurors to save the defendant from unjust prosecution (Hyp. Eux. 38) HANDOUT 18:
[38] τούτους μὲν οὖν ἴσως οὐ ῥᾴδιόν ἐστι κωλῦσαι ταῦτα πράττειν: ὑμεῖς δέ, ὦ ἄνδρες δικασταί, ὥσπερ καὶ ἄλλους πολλοὺς σεσώκατε τῶν πολιτῶν ἀδίκως εἰς ἀγῶνας καταστάντας, οὕτω καὶ Εὐξενίππῳ βοηθήσατε, καὶ μὴ περιίδητε αὐτὸν ἐπὶ πράγματι οὐδενὸς ἀξίῳ καὶ εἰσαγγελίᾳ τοιαύτῃ, ᾗ οὐ μόνον οὐκ ἔνοχός ἐστιν, ἀλλὰ καὶ αὐτὴ παρὰ τοὺς νόμους ἐστὶν εἰσηγγελμένη, καὶ πρὸς τούτοις ὑπ᾽ αὐτοῦ τοῦ κατηγόρου τρόπον τινὰ ἀπολελυμένη.

So: where they are concerned, perhaps it is not easy to stop this behaviour. You though, men of the jury, just as you have saved many other citizens unjustly brought to trial, should help Euxenippos too. Do not desert him over a trivial matter, and in such an impeachment. Not merely is he innocent of it, but the impeachment itself has been couched in defiance of the laws, and besides, it has in a way been destroyed by the prosecutor himself. 

The impeachment as described here is one of the intrinsically ‘trivial’ ones derided in § 3. Euxenippos is innocent of it whereas the framing of the procedure has violated the laws, because Euxenippos is an idiotes. It appears that the whole argument between the litigants is about who can be considered an orator. According to the defence Euxenippos is not a public figure but obviously according to the prosecutor he has publicly spoken and has received bribes (Hyp. Eux. 39) HANDOUT 19: 

[39] εἰσήγγελκε γὰρ αὐτὸν Πολύευκτος λέγειν μὴ τὰ ἄριστα τῷ δήμῳ τῷ Ἀθηναίων χρήματα λαμβάνοντα καὶ δωρεὰς παρὰ τῶν τἀναντία πραττόντων τῷ δήμῳ τῷ Ἀθηναίων. εἰ μὲν οὖν ἔξωθεν τῆς  πόλεώς τινας ᾐτιᾶτο εἶναι, παρ᾽ ὧν τὰ δῶρα εἰληφότα.
Polyeuktos, you see, has impeached him ‘for saying things not in the best interests of the Athenian people and taking money and gifts from the enemies of the people for doing so’. Now if his argument had been that there are persons outside the polis from whom Euxenippos has accepted presents to become their accomplice…
Nevertheless, Hypereides rhetorically focuses on the fact that those who allegedly bribed Euxenippos are outside the city and it is they who should be punished instead of him; however, he implicitly admits that Euxenippos took bribes from Athenians. Even though the eisangelia against Euxenippos cannot be legally founded, it seems that the procedure was admitted and therefore the case was brought to court. The jury-court is used as a means to widen the interpretation and the scope of the offences included in the impeachment law. The specific case of Euxenippos, as well as the cases of Lykophron and Leokrates, appears to deal with a novelty in the application of eisangelia; it concerns, however, the interpretation of the identity of the offender rather than the crime itself. In other words, the jury needs to be persuaded that Euxenippos is a rhetor and as such he should be subject to the impeachment law.  

2.6 Eisangelia against Meneschaemnos for impiety

Finally, in 325/24 B.C. Lykourgos impeached Menescahemnos for impiety and succeeded in his conviction.
 As a whole, it appears that Lykourgos set the example by actively participating himself in prosecutions of various eisangelia cases after the defeat at Chaironeia, involving the offences prescribed by the eisangeltikos nomos but attributing a complementary definition and interpretation to them.

The presentation was based on the evidence of eisangelia cases initiated by Lykourgos and brought to court after the battle at Chaironeia. It appears that eisangelia was widely used after the disaster of the Athenians in Chaironeia to include further more offences related to treason, adultery, impiety, bribery of the rhetores. It was a convenient procedure for the prosecutors to take revenge upon alleged crimes against the city, even though after 334 B.C. they should face a fine in case they did not win the 1/5 of the jurors’ vote. Such a common use of eisangelia was probably justified on the grounds that the city should be protected in any possible manner from traitors or any offenders who might threaten its constitution and security. Nevertheless, it was not always so easy to get through to the majority of the people that a wide interpretation of the offences included in the eisangeltikos nomos could be enforced to cover any kind of a public figure’s misconduct.


In the first two cases of Autolykos and Lysikles who were tried immediately after the Chaironeia battle in 338 BC, it was easier to secure their conviction on the grounds of treason given that the one had left the city after a decree had been made to prevent citizens from flight and the other as a general was responsible for the result of the battle. In 333 BC Lykophron was tried for treason on account of adultery, and in this case it was more difficult to persuade that the specific crime could result in the destruction of democracy. Even more difficult was to persuade the jury courts in 330 and onwards that on the one hand, Leokrates who did not break any law by leaving the city of Athens immediately after the battle at Chaironeia he had committed treason and on the other hand that Lykophron who was not a public figure nor had he made any proposal for the Athenians he could be charged as a rhetor for narrating his dream to the Athenian people. Impiety, however, was a charge that was easily accepted in a court for an eisangelia, as happened to Meneschaemnos’ case. 

In conclusion, there is obviously a tendency to abuse the eisangelia procedure in the period from 338 until 325 for political and constitutional purposes. There was an anxiety to secure democracy and prevent the constitution from any kind of overthrow and destruction; to that purpose, it was most probably important to punish any type of traitor of the city. Such a context, however, might allow political rivalries and strategies to play the major role in the use of the procedure. Therefore, jury courts do not easily comply with this but show resistance to new definitions of crimes and criminals subject to the original impeachment law.
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